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ENSafrica tax in brief 
  

Below, please find issue 93 of ENSafrica’s tax in brief, a snapshot of the latest tax 
developments in South Africa.  

  

  

case law   
  

• CSARS v The Thistle Trust (516/2021) [2022] ZASCA 153 (7 November 2022) 
o Facts 

▪ Appeal against the decision of the Gauteng Tax Court; 
▪ The Thistle Trust (“Taxpayer”) was a vested beneficiary of a number 

of other South African trusts within the Zenprop Group (“Tier 1 
Trusts”); 

▪ During the 2014, 2015, and 2016 years of assessment, the Tier 1 
Trusts disposed of certain capital assets resulting in capital gains, 
which were distributed to the Taxpayer during the same years of 
assessment in which they were realised; 

▪ The Taxpayer, in turn, distributed these capital gains to its 
beneficiaries in the same tax period, which resulted in the 
Commissioner for the South African Revenue Services (“SARS”) raising 
additional assessments and levying understatement penalties; 

▪ The Tax Court found that the “amounts” distributed by the Taxpayer 
fell within the purview of section 25B(1), 25B(2), and paragraph 80(2) 
of the Eighth Schedule to the Income Tax Act, 1962. The Tax Court, 
therefore, set aside the additional assessments. 

o Issue 
▪ Whether the capital gains that arose as a result of the disposals by 

the Tier 1 Trusts are taxable in the hands of the Taxpayer or the 
Taxpayer's beneficiaries; and  

▪ Whether the understatement penalty is warranted given the 
distributions by the Taxpayer. 

o Held 
▪ The “conduit pipe principle” did not apply to the capital gains 

(supposedly distributions) made by the Taxpayer to its beneficiaries 
and the capital gains were correctly taxable in the hands of the 
Taxpayer and not its beneficiaries; and 

▪ Paragraph 80(2) of the Eighth Schedule requires that the capital gains 
accrued upon the disposal of assets by the Tier 1 Trusts are to be 
taxed in the Taxpayer's hands and not its beneficiaries. 

▪ Find the judgment here. 
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legislation and draft 
legislation 

  

  

• Preparation of Legislation | Income Tax Act, 1962 - Draft Documents for Public 
Comment 

o Listing further information that must be included on a receipt issued in terms 
of section 18A(2)(a) of the Act. 

o Due date for comment: 5 December 2022. 
▪ Find the draft notice here. 

• Preparation of Legislation | Customs & Excise Act, 1964 - Draft Documents for 
Public Comment 

o Draft amendment to Part 1 of Schedule No. 1 – Creation of new tariff 
subheadings. 

o Due date for comment: 15 December 2022. 
o Find the draft amendment here. 

 

 
  

SARS publications   
  

• Media release | Administrative penalties for late submission of tax returns 
o SARS released a notice as a reminder of the change to the dispensation 

relating to the late submission of a tax return. With effect from 1 December 
2022, administrative penalties relating to the late submission of a tax return 
will be charged when one or more tax return(s) relating to tax years from 
2007 up to 2020 are outstanding. 

• Media release | Public apology to employees adversely affected by its action 
o As a further milestone in its journey to rebuilding public confidence and 

trust, SARS is pleased to announce that it has settled with former employees 
who were adversely affected by events that unfolded during the capture of 
SARS between 2014 and 2018. 

o Find a link to the statement here. 
• Legal Counsel Publications | Interest Rates 

o SARS published the updated table of interest rates applicable to (i) interest 
rates on outstanding taxes, (ii) interest rates payable on certain refunds of 
tax (Table 1), and (iii) interest rates payable on credit amounts (Table 2). 

o Find a copy of table 1 here. 
o Find a copy of table 2 here. 

• Legal Counsel Publications | Binding General Rulings  
o SARS published the Binding General Ruling 61 – Securities transfer tax 

implications on the re-use of collateral. 
o Find the ruling here. 

• Legal Counsel Publications | Interpretation Note 125 
o SARS published Interpretation Note 125 – Associations: Funding requirement 

(section 30B(2)(b)(ix). 
o Find the interpretation note here.  
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customs and excise   
  

• Customs & Excise Act, 1964 | Secondary Legislation: Draft Amendment to Rules 
published under section 12 and 120 

o Amendment to rules published in Government Notice R.1874 of 8 December 
1995 with effect from 29 November 2022. 

o Find the amendment here.    
• Customs & Excise Act, 1964 | Trade Agreements: Calculation of national currencies 

o Find the calculation of national currencies for SACU-EFTA – SACU secretariat 
(2023) here. 

o Find the calculation of national currencies for SADC-EPA (2023) here. 
o Find the calculation of national currencies for SACUM – UK EPA (2023) here. 

• Customs & Excise Act, 1964 | Secondary Legislation – Tariff Amendments 2022 
o Publication details for tariff amendment notice R2742, as published in 

Government Gazette 47519. 
o Find the tariff amendment notice here. 

• Weekly List of Unentered Goods 
o Please find the list here. 

 

 
  

International   
  

• OECD | Release of Revenue Statistics in Africa 2022 
o The OECD published the seventh edition of the tax policy publication 

“Revenue Statistics in Africa 2022”, which will be launched on 14 November 
2022. 

o Revenue Statistics in Africa 2022 will be under embargo until Monday 14 
November, 14:00 CET (Paris time). 

• OECD | 2022 Global Forum plenary meeting 
o The 2022 Global Forum plenary meeting was held in Seville, Spain from 9 to 

11 November 2022. The three-day meeting consisted of sessions organised 
under the overarching theme "Addressing Together the Challenges to Tax Co-
operation and Exchange of Information". 

o View the broadcast here. 
• OECD | Progress on global transparency and exchange of tax information 

o Significant global progress on transparency and exchange of tax information 
is reported by the Global Forum. Jurisdictions are not only automatically 
exchanging information on 111-million accounts but are actively ensuring 
that financial institutions effectively comply with the requirements. “Peer 
Review of the Automatic Exchange of Financial Account Information 2022” 
presents the first peer reviews with effectiveness ratings for the 99 countries 
and jurisdictions which had committed to starting Automatic Exchange of 
Information (AEOI) in 2017 or 2018. It shows that virtually all jurisdictions 
have put in place the necessary legal frameworks and successfully started 
exchanges, and are exchanging information without significant timing or 
technical issues. 
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o Find a copy here. 
• OECD | multinational tax avoidance risks and international reform 

o New OECD data highlight multinational tax avoidance risks and the need for 
swift implementation of international reform. 

o New data released today highlight continuing base erosion and profit shifting 
(BEPS) risks and the need to implement the two-pillar solution to ensure that 
large multinational enterprises (MNEs) pay a fair share of tax wherever they 
operate and earn their profits. 

o Find a copy here.  
• OECD | Tax Certainty Day 2022 

o This event will provide an opportunity for tax policy makers, tax 
administrations, business representatives, and other stakeholders to take 
stock of the tax certainty agenda and move towards further improvements in 
dispute prevention and dispute resolution. 

o Date and time: 22 November 2022; 13:00-17:00 (CET). 
o Location: Live stream (find here). 
o Agenda: Download here. 

           

    
 

The protection of your personal information is important to us 
 

ENSafrica takes your privacy and the protection of your personal information very seriously 

and is committed to doing the right thing as underpinned by our privacy policy and values.  
  
It is our understanding that you are receiving this communication because you are an 
esteemed client of our firm or have historically elected to opt-in to receive communications 
from us. If you no longer wish to receive communications from us, please click here to 
unsubscribe so we can ensure your details are removed from all our communication lists. 
Should you change your mind, you can subscribe to specific areas of interest using the 
following link http://www.ensafrica.com/contact-us. 
 

We appreciate your ongoing support and interest. 

 

  

ENS africa | Africa’s largest law firm  

info@ENSafrica.com | ENSafrica.com  

privacy statement | unsubscribe 

 

 

 

  

 
 

https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD5FB0&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F23&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F31&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F07&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DDEFA4&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F15&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F15&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DDEFB2&t=1
mailto:info@ENSafrica.com
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD9F25&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD9F33&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD4F15&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD9F09&t=1
https://interaction02.ensafrica.com/reaction/Link/Click?ct=5880671E9BE644ECC5D080AA9E28981DD9F17&t=1

